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Volume XXIII~\ September, 1908 [Number 3 

POLITICAL SCIENCE 
QUARTERLY 



THE CHIEF QUESTIONS OF PRESENT AMERICAN 

POLITICS. 

WE are now on the eve of a great conflict, if not a revolu- 
tion ; and it behooves us to pause a moment and sur- 
vey carefully the situation. It is one of the chief 
misfortunes of our American politics that we almost never deal 
with things under a direct issue. Our politicians understand to 
perfection the trick of sidetracking. It appears to me that the 
moment has now arrived when such manipulation will no longer 
answer — the moment when the people, under the lead of inde- 
pendent thinkers, must take things in hand and refuse to be 
longer misled or deluded. What we believe and what we would 
realize must be clearly thought out and presented. This is the 
necessary first step to success. 

What then lies directly before us in the political and eco- 
nomic world to which we can give the precise form of questions? 
First let us consider our foreign relations and the general inter- 
national situation. The world is now in ferment, chiefly because 
three great modern states, Germany, the United States and 
Japan, have attained internal unity and have appeared upon the 
stage of world politics, and because between the first two and 
the last named there obtains an apparent difference of opinion 
in regard to the fate of China and middle Asia. I do not con- 
sider the question of the immigration of the Japanese into the 
United States or Canada or South America as the real Asiatic 
question. It is possible that the immigration question may be 
so clumsily handled as to become the issue under which the 
real Asiatic question shall be solved ; but we must distinguish 
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clearly in thought between the two questions and do our utmost 
to prevent their being practically confounded. The real Asiatic 
question is this, namely, whether China and middle Asia shall 
attain their eclaircissement, their modern civilization, under the 
rule of Japan or of England or of Russia, or of all three by par- 
tition, or whether they shall work out this problem for them- 
selves under the influence of active trade and intercourse with 
all the civilized nations of the earth. The interests of the 
United States and of Germany require most decidedly the latter 
alternative. To the political and economic interests of the 
United States it is absolutely indispensable that the independ- 
ence of China shall be preserved and that the gates of entrance 
to China and middle Asia shall be opened and kept wide open 
to the commerce and intercourse of the whole civilized world. 
From a purely materialistic point of view, the export of the pro- 
ducts of the industry of the United States to China and middle 
Asia would, under the policy of the open door, in a short time 
defray the cost of construction of the greatest navy of the world 
a dozen times over. Between six and seven hundred millions 
of people capable of civilization, inhabiting a territory of six to 
seven millions of square miles, are to be brought into touch 
with modern culture. The vast financial profit for those nations 
which shall mediate this contact, which shall furnish the material 
for the building of the ships, the railroads, the telegraph and 
telephone lines, the agricultural and industrial machinery and 
the industrial products of the Occident generally, is almost in- 
calculable. That the United States shall have a fair share of 
this trade and commerce is quite indispensable to our economic 
future. 

But there is a higher point of view from which to regard the 
subject, the point of view of our world duty. If we survey the 
history and present situation of the world we are bound to reach 
the conclusion that the Asiatic states must acquire modern 
political civilization either through the supremacy over them of 
some state with modern civilization or through active inter- 
course and commerce with the modern civilized nations of the 
world. Substantially the whole of Africa has been subjected to 
the rule of the European states ; the same is true of half or more 
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than half of Asia ; and the great all-comprehending question of 
to-day for China and middle Asia is whether it shall be the rule 
or the influence of foreign states under which they shall attain 
their modern awakening. It must be the one or the other. 
There is no third way. There is no question that American 
opinion will stand for the latter alternative. It is our way to 
allow to every people the fullest opportunity to redeem itself 
under the influence of world commerce and world intercourse, 
and only after this has been fully tried and has proved impossi- 
ble do we agree to the establishment of a foreign rule over any 
people. That China has the capacity to work out its modern 
civilization under the influence of world commerce and inter- 
course is so probable that it must be presumed to be true. 
From the American point of view, the policy of the world in 
respect to China should be to maintain the independence of 
China for China's own sake, on the condition, of course, that 
China shall keep her doors wide open impartially to the com- 
merce and intercourse of all civilized nations. I go a step 
further and claim that it is our own particular and especial duty 
to insist upon the maintenance of such a world policy. Our 
geographical position makes us the chief bearers of the world's 
civilization in the Pacific, and the world significance of our pos- 
session of the Philippine Islands is that it gives us a proper and 
an advantageous base of operations for the discharge of this 
great duty. Sound material interests and world duty thus com- 
pel us to dedicate our best powers to the solution of this great 
question. 

But can we succeed in accomplishing this great work alone? 
Do we not need for this a powerful and trustworthy friend on 
the Atlantic, to maintain our security on this side? 

This last question forces us to consider the present situation 
of the world and the present condition of world politics. We 
may affirm without fear of successful contradiction that modern 
political civilization has radiated from Europe into the other 
parts of the world. Asia is the original source and home of 
the religions of the world ; Europe, on the other hand, of the 
great states of the world. The states of Asia have therefore 
naturally been theocracies and theocratic despotisms. This is 
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indeed a necessary first form in the development of the state; 
but it is a form of a low order, and unless it be overcome by a 
successful advance to a higher form it leads inevitably to de- 
cline and decay. With the exception of Japan, this has been 
the fate of the Asiatic states. Africa, the Americas and Aus- 
tralia, on the other hand, have been rescued and redeemed by 
European colonization and rule. This great work of political 
civilization, both as to original development and spread through- 
out the world, has been accomplished by the Romanic and 
Teutonic peoples of Europe. In the sixteenth and seventeenth 
centuries the Spaniards and the Portuguese, the French and 
Italians played the chief r61e, but in the nineteenth they have 
been compelled to yield the scepter of the world to the Teutons. 
In strictest fact the Teutons have, for the last fifteen hundred 
years, been the great state-builders of the world. They have 
created England, Germany, Sweden, Norway, Denmark, the 
Netherlands, Austria, Switzerland and the United States. They 
founded in Spain the Visigothic and Suevic states and drove the 
Arabs out of Europe. They created in Gaul the Frankish state, 
which preserved all western Europe from dissolution. They or- 
ganized in Italy the Lombard state, which lives to-day in the rule 
of the house of Savoy and has at last established the political 
unity of Italy. They protected middle Europe against the flood 
of the Slavonic invasion, which in the middle ages threatened 
to inundate it, and they have set firm the Hohenzollern out- 
posts of East Prussia and Rumania to hold such movements in 
the future in permanent check. They number now one hun- 
dred and fifty millions of the four hundred millions of Europe's 
inhabitants ; they increase by one and a half millions of souls 
annually through the excess of births over deaths ; and one- 
third of the entire population of the world is now subject to 
their political sovereignty. Alongside of them, or rather over 
against them, stand the Slavonians, who number also about one 
hundred and fifty millions of souls but are still politically bar- 
baric or at least undeveloped, and the Romanic races, who 
number about one hundred millions of souls but multiply, as a 
whole, in an ever decreasing ratio and show themselves with 
ever increasing clearness to be races of the past. 
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There can thus be no doubt that we Americans must seek 
our political friendships chiefly among the Teutonic powers, and 
that among these Germany and England stand at the head. A 
complete and sincere understanding between Germany, England 
and the United States in regard to the Asiatic question and the 
world policy in general is the most desirable situation which can 
be imagined. How do the relations between the United States 
and England, on the one side, and the United States and Ger- 
many, on the other, at present stand? Apparently friendly 
relations exist in both instances, but when we go beneath the 
surface of things and contemplate the movements and purposes 
which are there in play, we find at least uncertainties, which 
must be weighed and taken into the calculation. 

In our relation to England four facts come into view which 
are disquieting. First, we observe that England is still twice 
over at least the greatest sea power of the world and, from the 
point of view of international law, still the most illiberal. It is 
difficult for England to forget that she once held the sover- 
eignty of the seas, and it is more difficult for her to forgive 
Germany for having become, in the last quarter of a century, so 
strong a competitor thereon as to have virtually broken the 
English maritime monopoly. Once at least in our own history 
we have been compelled to feel, in the most painful manner, 
with what utter lack of consideration England can make use of 
an apparent opportunity to suppress commercial rivalry on the 
seas. Our own maritime interests have scarcely yet recovered 
from the heavy blows which they suffered between 1861 and 
1865 through English connivance. In the second place, we 
observe that England is the greatest colonial power in Asia. 
Her rule in Asia extends over a territory which measures more 
than two millions of square miles and is inhabited by more than 
three hundred and fifty millions of people. The policy of Eng- 
land appears also inclined to a further extension of her rule 
over middle Asia. In the third place, we observe that England 
is in alliance with Japan. Exactly what the Japanese policy in 
middle Asia is, and how far England has obligated herself to 
go, or would go, in support of this policy, we do not know. 
Neither do we fully know what the approach between England 
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and Russia signifies. Taken together, these things may possibly 
point to the partition of all Asia between these three great 
powers ; and when we cast the horoscope of the future we must 
take into account such possibilities as have already appeared 
above the horizon. In the fourth place, we now know that 
another rapidly and powerfully developing nation divides the 
North American continent with us and has already become so 
strong and self-conscious that it can no longer be ignored. It 
is happily true that it is also substantially a Teutonic nation, 
and that ethnical and moral harmonies exist between it and us 
which make for peace and friendship. For a long time we 
thought that these harmonies and the geographical situation of 
our northern neighbor would lead finally to her incorporation 
in our Union ; but during the last twenty-five years this pros- 
pect has gradually faded away, as the consciousness on the part 
of the inhabitants of this widely extended region of their natural 
independence has become distinct and as their national consoli- 
dation has become strong. They are now already a very re- 
spectable and considerable state body; they have developed an 
excellently organized government, and they have founded many 
admirable institutions. In twenty-five years this new nation will 
number twenty-five millions of souls and will then be, in many 
respects, no mean competitor of the United States. And be- 
hind this new and powerful community stands the mighty British 
Empire again, ready and able, with its great navy, to defend 
the interests of its offspring. I hope most sincerely that we 
shall always live in peace and harmony with our northern neigh- 
bor. I have great respect for her and nothing but the best of 
wishes for her welfare ; but I should be a poor student of his- 
tory and politics if I did not recognize the possibility of friction 
with her, and through her with the great empire of which she is 
a part. 

The relation between the United States and the other great 
Teutonic empire is quite different, seen from the point of view 
of the world situation. Upon no spot of the earth's surface 
does there appear any probability or even possibility of a con- 
flict arising between them, in the great work of extending the 
world's civilization. Germany's chief mission, in this respect, 
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is the continual rejuvenation of the peoples of continental 
Europe and their preservation against the anarchistic tendencies 
of the Slavonic races, on the one side, and the tendencies to 
decadence of the Romanic races, on the other. As I have 
already indicated, the Teutons have, for the last fifteen hundred 
years, pursued this mission Ethnologically, indeed, Germany 
is not the entire Teutonic world in continental Europe ; but the 
German Empire is the great political representative of the con- 
tinental Teutons and the moving power in the spread of 
Teutonism to the other parts of Europe. Continually and 
irresistibly, this great ethnic force penetrates in all directions, 
especially towards the southeast, and transforms the lands and 
peoples with which it comes into contact after its own image. 
Germany is the great ever overflowing reservoir of ethnic force, 
which sends its enlivening and fructifying streams in every direc- 
tion, and as the old races decline and die out replaces them 
with men of Teutonic blood and Teutonic culture. And then, 
in the second place, the colonial interests of Germany lie in 
Africa, where the German Empire possesses a territory four 
times the size of its European home. The administration of its 
African possessions will fully occupy the colonial activity of the 
home government for a century to come. In the pursuit of 
this mission, therefore, Germany cannot come into conflict or 
contact with the United States, since the United States plays no 
r61e in Africa, nor wishes to do so. And when, in the third 
place, we contemplate the Asiatic policy of the German Empire, 
we find that the world views and the world purposes of Ger- 
many and of the United States go hand in hand ; that is, they 
require that China and middle Asia shall be redeemed, not 
through the rule over them of Japan or of England or of Russia, 
nor through a partition of them between the three, but through 
their own independent efforts and activities, under the influence 
of the freest commerce and intercourse with all the civilized 
nations of the world. 

When now we bring all of these considerations together and 
survey them in comprehensive thought, the correct course of 
our foreign policy reveals itself. Its chief purpose is the main- 
tenance of the independence of China, and the opening-up of 
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China and middle Asia to the commerce and intercourse of the 
civilized world ; and the most ready means for the attainment of 
these ends are close friendship with the German Empire, a fixed 
understanding with the German Empire and with China, and the 
powerful development of our navy and merchant marine. None 
of this nor all of this signifies war or militarism. It signifies 
peace, active commerce and friendly intercourse, unbounded 
prosperity and world civilization. If the United States should, 
through such measures, make known her fixed foreign policy to 
the world, there is no power in the world which would or could 
resist or oppose it. All the possible dangers which might 
otherwise proceed from the side of England would immediately 
disappear. The British Empire would find itself compelled to 
accede to our policy and to give up the senseless, unnatural and 
highly dangerous attempt — dangerous to the peace and progress 
of the whole world — to isolate Germany. For a long time I 
have thought and taught that the freedom, progress and civiliza- 
tion of the world depended much more upon the friendly co- 
operation of Germany, England and the United States than 
upon all other forces combined ; but I have at length become 
conscious of a feeling, which is so decided as to amount to a 
conviction, that this international Teutonic cooperation can be 
realized only when England becomes fully persuaded that the 
United States will insist upon grasping the hand of Germany 
at the same time and with the same sincere cordiality as the 
hand of England. I am firmly of the opinion that the now 
existing friendly feeling between Germany and the United 
States has already exercised a most favorable influence upon 
the relations between England and Germany. I think that there 
was a moment a few years ago when, except for this, England 
would have experienced a much stronger temptation to attack 
Germany than she did. We in the United States cannot com- 
placently regard unfriendly relations between Germany and Eng- 
land, because, if they should lead to war, they would produce a 
world convulsion which would greatly injure our own interests 
and would threaten our own peace. The ultimate results of 
such a war would be, most probably, the destruction of France 
and an alliance of the Continental powers this side of Russia 
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against England, the destruction of the German navy and of 
the German commercial competition with England on the sea, 
the reestablishment of England's maritime monopoly and the 
partition of Asia between England, Russia and Japan. We 
dare not allow any such results to come to pass, any such world 
situation to be realized. And we can save ourselves and the 
world from them by following the course of foreign policy 
which I have indicated, and, so far as I can see, in no other way. 

Let us now turn to the consideration of the chief questions 
of our internal politics. First, the old question of States' rights 
and national consolidation presents itself. I had thought that 
this question was obsolete, that no man in this broad land of 
ours was quite so backward in his opinions as to think for a 
single moment that the present commercial and social condi- 
tions in these United States could endure for a single day the 
particularistic politics of the year 1800. But it seems that this 
question still lingers with us, and that it still offers one of the 
chief points of distinction between the creeds of the two great 
parties. I can understand how the men of the period between 
1783 and i860 could follow a particularistic policy. When the 
inhabited parts of the States of the Union were widely separated 
from one another, and when intercourse between them was 
rare, slow and difficult, it was explicable that a man could plant 
his foot upon his own doorstep and proclaim that spot to be the 
center of the earth. Also when slave property was secure only 
under the protection of the several States, which recognized its 
existence, it was comprehensible that those who had a pecuniary 
interest in the maintenance of such property should seek to 
magnify the powers of the States and to reduce the powers of 
the central government to a minimum. But now that slavery 
has been abolished and the populations of the several States 
have so filled out their entire geographical boundaries that one 
cannot perceive when one passes the imaginary lines which 
separate them, and commerce and intercourse between the 
inhabitants of different States have become, in many respects, 
more active and general than that between the inhabitants of 
the same State, it is quite astonishing that this old doctrine 
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should come to life again. It is, in my opinion, a real will-o'- 
the-wisp, and will lead us, should we pursue it, into quicksands 
and marshes which have no bottom. By this I do not at all 
mean that there is not a natural sphere of local self-government. 
The question is not that of a consolidation in principle of all 
governmental power in the hands of the central government, 
but of a liberal interpretation of the powers already granted by 
the constitution to the central government, so that the law shall 
be made to harmonize with the already existing conditions in 
the world of fact. There now exists a disharmony between 
law and fact. The conditions in the world of fact have become 
much more completely centralized than is recognized by the 
law; and every American jurist knows that, but for the fact 
that the legal systems of the several States of the Union are 
based on the English common law, and that this law has been 
developed chiefly by judicial decisions, we should now be suffer- 
ing under an intolerable condition of legal confusion and con- 
tradiction, from which we could be rescued only by revolution. 
So long as the judicial office in the States was held during good 
behavior, this harmony in the law of the different States was 
preserved ; but, now that the judges in most of the States are 
elected and serve for a short term of years, it has become ser- 
iously impaired, and we find ourselves standing before the 
alternative of amending the constitution so as to increase the 
powers of the central government or of giving, through judicial 
decisions, such a liberal interpretation to the powers already 
conferred by the constitution on the central government as to 
bring the law into harmony with the conditions of fact. The 
central government should regulate and control all commerce 
and intercourse, except only such incidents thereto as naturally 
belong to the local police administration. It should create the 
code of commercial law, fix the law of marriage and divorce 
and establish the general principles of the criminal law ; and it 
should ordain and control, and in large part administer, the 
postal and telegraphic systems and the systems of forestry and 
irrigation. At least so much, if not more, belongs to its 
natural domain. I make these assertions, not from the stand- 
point of theoretical reasoning, but from that of the already ex- 
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isting conditions of fact. I would only bring the law into har- 
mony with this condition of fact, because I know that the law 
cannot change the fact and dare not leave the fact unsupported, 
without producing a convulsion which will bring deep injury to 
the country. It is therefore quite manifest that we must do all 
we can by means of a liberal interpretation of the constitution 
as it is. Even though it were less difficult to bring about a con- 
stitutional amendment, it is still better to put a liberal construc- 
tion upon what we already have than to be forever on the 
strain of creating something new. Too frequent constitutional 
amendment undermines the necessary respect for the organic 
law, and this must be avoided. From this point of view, per- 
haps, our very difficult process of amendment has its justifica- 
tion. Perhaps we have made it too difficult. Perhaps we 
thereby throw too much responsibility upon the courts and 
compel the courts, consequently, to overstep at times the 
boundary between law and politics. That is also a danger which 
we must endeavor to our utmost to avoid. It is indeed a nar- 
row way which we tread, but one thing is very clear, namely, 
that we should recognize the difficult position of the courts and 
should allow no faultfinding disposition to prevail in regard to 
them. 

This consideration leads us to the second great and all im- 
portant question of our internal politics, namely, the position 
of the courts in our political system. Nothing has aroused in 
my mind such grave apprehensions concerning the future of the 
great Republic as the now apparent inclination among certain 
classes of the people to disparage the courts and to undermine 
their position as the highest interpreters and defenders of the 
constitutional rights and immunities of the individual. It was, 
in my opinion, the most intelligent and judicious work of the 
fathers of the constitution that they placed the courts above the 
ordinary legislative power as well as above the executive power 
in construing and protecting civil liberty, and it is also my 
opinion that the conditions of the present day require, even 
more decidedly than those of 1787 or of any subsequent period, 
the maintenance of this position of the courts. In fact I do not 
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comprehend how a great republic with any other relation of its 
governmental departments can permanently exist. We must 
not forget that with our system of party politics and party rule 
the people do not at all regularly govern themselves either na- 
tionally or locally. Only when the people form or adopt a 
constitution or a constitutional amendment do they exercise the 
law-making power over themselves, and then only approxi- 
matively. All other governmental acts, both legislative and ex- 
ecutive, are the work of a relatively small number of professional 
politicians, many of whom are continually working for the ad- 
vantage of certain private interests and under their influence. 
The self-deception of our people in regard to this matter would 
be humorous, were it not so serious. But even though the 
people should be clearly conscious of the situation, it is not at 
all certain that they could help themselves. Theoretically at 
least, the root of the evil lies in the fact that we elect so many 
legislative members and administrative and judicial officers, and 
that the professional politicians and the party machinery are in- 
dispensably necessary in order to cope with the situation. We are 
compelled to accommodate ourselves to the system of the party 
machines or find ourselves before the alternative of party de- 
moralization or the radical reduction of the number of elective 
offices and positions. It will be a long time, if ever, before 
the American people will resolve to adopt either of these alter- 
natives, to the exclusion, total or partial, of the other. The 
American people are fanatically devoted both to the principle 
of party loyalty and to the system of election of all holders of 
public power. They consider both as the chief pillars of the 
republican form of government. We must concede that this is 
one of those half-truths which arouse the enthusiasm of the 
masses. If the people really deliberate in their minds over this 
question at all, they generally think that the party machines and 
party leadership can be so reformed as to be purified from most 
of their errors. No people in the world has ever yet succeeded 
in accomplishing these things, with any considerable degree of 
satisfaction. That the American people, a people so largely de- 
voted to private interests, will succeed better with them is, at 
least, extremely doubtful. In my judgment the situation is as 
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likely to become worse as better, as our population increases 
and becomes even more devoted to materialistic interests and 
views. As a private man and as a teacher of political science, I 
see our salvation only in the principles which incorporate the 
fundamental civil rights and immunities of the individual in the 
constitution, confide their interpretation and protection to 
the courts, free the judicial office from all political attributes 
and incidents and place it above all political and party strife. 
We may with comparative security allow the politicians to work 
their will in regard to purely political matters ; but when the 
fundamental civil rights and immunities of the individual are 
made counters in the political game, then do we become sub- 
ject to the most grinding and degrading tyranny which the wit 
of man can devise, namely, the tyranny of a handful of profes- 
sional, sometimes notoriously corrupt, politicians, who claim to 
represent the majority party but really represent nothing but a 
coalition of selfish interests. 

To our great good-fortune the national constitution already 
contains the guaranty of these fundamental rights and immuni- 
ties and has created the necessary organs and forces for their 
maintenance and protection. According to its provisions 
neither the central government nor a State of the Union may pass 
any bill of attainder or any ex post facto law, or make treason 
anything other than the waging of war against the United States 
or a State of the Union, or make slavery or involuntary servitude 
lawful or allow it to exist, or take private property for any but 
public purposes or without just compensation, or deprive any 
person of life, liberty or property without due process of law, 
or deprive any person of the equal protection of the laws, or 
prohibit the peaceable assembly of the people for the purpose 
of petitioning the general government for redress of grievances. 
Other provisions of the great instrument ordain that the judicial 
power of the United States shall be vested in one supreme 
court and such inferior courts as Congress may from time to 
time ordain and establish, that the judicial term shall be during 
good behavior, that the judges shall receive an undiminishable 
salary, and that the judicial power of the United States shall 
extend to all cases arising under the constitution, laws and 
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treaties of the United States, etc. There is thus no doubt that 
the above-mentioned rights and immunities must be finally in- 
terpreted by the constitutionally independent courts of the 
United States — that is, in all questions which may be, in proper 
form, brought before them — and that the judgments of the 
courts will set aside and render null and void all laws, treaties 
or executive orders of every nature and from every source 
which conflict with the judicial interpretation of these constitu- 
tional rights and immunities of the individual. These judgments 
themselves can indeed be overcome, but only by means of a 
constitutional amendment. 

So much is fixed principle of our jurisprudence and our pub- 
lic law, and neither Congress nor the executive nor the States 
of the Union have the slightest foundation to stand upon if they 
or either of them should dispute it. But there are other rela- 
tions between the judiciary and the political branches of the 
government, which are not so distinctly fixed by constitutional 
provision, and which may be so manipulated by Congress and 
the executive as to bring the courts into a certain dependence 
upon them. For example, Congress, that is, the national legis- 
lative power, has authority to determine the number of mem- 
bers of which the Supreme Court shall consist; to create the 
inferior courts and to determine the number of members of 
which each of these shall consist; to fix the salaries of judges 
and to appropriate the money for their payment ; to regulate 
the appeal of cases from the inferior courts to the Supreme 
Court and to make exceptions to the same. Further, the presi- 
dent and the Senate have authority, in agreement with each 
other, to appoint the judges; and finally, upon impeachment 
by the House of Representatives of Congress, the Senate may 
by a two-thirds vote remove the judges from office on convic- 
tion of treason, bribery and other high crimes and misde- 
meanors. 

It cannot be truthfully affirmed that the president and Senate 
have ever misused their great power of appointing the judges, 
nor that the houses of Congress have misused their power of 
impeaching and removing the judges. Twice in our history 
it has been claimed, with some show of truth, that Congress has 
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exploited for party purposes its power of creating the inferior 
courts and fixing the number of the judges in all the courts. 
The first instance was at the beginning of the last century, the 
second some forty years ago. Even if the misuse of power be 
conceded in both instances, it remains a rare occurrence. But 
Congress can with perfect correctness be accused of a constant 
niggardliness in the creation of the necessary courts and judg- 
ships to discharge promptly the judicial business of the nation, 
and there is not the slightest doubt in my mind that Congress 
has made an exaggerated use of its power to regulate appeals 
of cases from the lower to the higher courts, a use so exagger- 
ated as to amount to a real usurpation. Congress has not only 
asserted the power to distribute the judicial business of the 
United States between the several classes of courts but also to 
determine in what the judicial power of the United States shall 
consist. The provision of the constitution determinative of this 
subject provides that the judicial power of the United States 
shall be vested in one supreme court and such inferior courts 
as Congress may from time to time ordain and establish, but 
does not at all vest in Congress the power to determine in what 
the judicial power of the United States consists. This latter is, 
therefore, purely a constitutional question, and the final de- 
termination of such questions is, as we all well know, the highest 
and most important function of the Supreme Court of the 
United States itself. For example, propositions have appeared 
in Congress for withdrawing from the courts the power to issue 
injunctions in certain cases and for modifying and limiting this 
power in other cases. In my opinion, it would have been a 
clear usurpation to have enacted any such propositions into 
law. The question whether the national courts have the power 
to issue injunctions and upon what occasions is simply the 
question whether the function is contained in the judicial power 
of the United States. If it is, then it is already vested in the 
courts of the United States by the constitution, and the Con- 
gress has no constitutional authority to alter it one jot or tittle. 
And whether it is contained therein or not is no question which 
the Congress may finally determine, but one which the Supreme 
Court itself must finally determine, as the ultimate interpreter 
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of the constitution. It is of the very highest importance to the 
maintenance of our system of individual rights and immunities 
and of our system of limited constitutional government that we 
correctly understand this question, and that we do not allow 
ourselves to be led astray by the senseless clamor against 
" government by injunction," as the empty phrase goes. As 
our society and our business relations have now formed and 
adjusted themselves, we are compelled to prevent the wholesale 
injury and destruction of property either by the judicial power 
through injunction or by military power. We can take our 
choice between the peaceable judicial process or militarism. 
There is no third way. If anybody thinks that a genuine 
American prefers anarchy to militarism, he makes, in my 
opinion, a prodigious mistake. I am myself an old American ; 
my fathers have lived in this land since 1638; and I believe 
that I represent the American spirit correctly when I say that 
we prefer the rule of the saber to the rule of the mob. It is 
quite true that we Americans are no friends of too much 
government, but we will obtain at every cost the security of life 
and property. 

I have furthermore no sympathy with the assertion that 
through the employment of the writ of injunction the enjoined 
party is deprived of his constitutional rights to a trial by jury. 
I consider that assertion to be the crudest kind of sophistry. 
In no system of jurisprudence which the world has ever yet in- 
vented has any person been given jury protection against judi- 
cial prosecution for contempt of a judicial order. When a per- 
son disregards the order of a court against the injury or 
destruction of property, he has committed two offences, not one 
simply, the offence of contempt of court and the offense of 
trespass. Only in prosecutions for this latter offense has the 
trial by jury been accorded, and that remains to the offender, 
in such a case, after he shall have satisfied his sentence for con- 
tempt. An entirely new right is also claimed when the demand 
is made that the question whether a contempt has or has not 
been committed must be determined by a jury before punish- 
ment therefor can be inflicted. That has never anywhere been 
established judicial practice, and such a practice would destroy 
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the power of the courts. Disobedience to judicial orders is one 
of the most serious crimes that can be committed. It is even 
more dangerous to the existence of the state than high treason 
itself. It is simply anarchy. There is only one sound view 
upon this subject, namely, that the court must itself decide 
whether its order has been disobeyed or not, and that there can 
be no appeal from its decision. In the management of all 
human affairs we come finally to the point where we must trust 
the ultimate decision to some constituted organ. The only 
question that remains is as to the organ which shall possess this 
ultimate authority. We, the people of these United States, 
have, by a perfectly clear and well understood provision of our 
constitutional law, entrusted this power, in all cases arising 
under the constitution, laws and treaties of the United States, 
to the courts of the Union, and neither Congress nor the execu- 
tive nor both together have the slightest constitutional power 
to modify or limit this power in any respect whatsoever. That 
can be done only by the sovereign people, through constitu- 
tional amendment. And if the people should undertake so to 
effect it, it would be the most striking possible proof that the 
people had unlearned the fundamental principles of constitu- 
tional rights and constitutional limitations on governmental 
power and were on the point of reverting to the barbarism of 
self-help or the tyranny of militarism. 

There is, furthermore, no basis for the assertion that the pres- 
ent use of the injunction is a novelty in judicial practice. The 
courts have always used this means of preventing the destruction 
of or injury to property when it was apparent that satisfactory 
compensation for the damage could not probably be obtained. 
Perhaps it is true that the framers of the constitution did not 
divine that this means would be employed on such a grand 
scale. Neither did they foresee that the occasions upon which 
it should be employed would become so numerous and so im- 
portant. It is nothing more nor less than the old story that 
the constitutional powers of the courts, as those of the other 
branches of the government, must be always construed from 
the point of view of existing conditions. We may, indeed, as 
free citizens of the Republic, criticise, in special cases, the de- 
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cisions of the courts as well as legislative acts and executive 
orders, but if we would preserve the life of the great Republic 
we must hold fast to the historical and constitutional relation 
between the judiciary and the political branches of the govern- 
ment, and defend the judicial power of the United States, as 
interpreted by the courts themselves, against all encroachments 
either by Congress, the executive or the States of the Union. 
This great principle is, next to the constitution itself, of which 
it is, indeed, the most important part, the chief support of our 
civil liberty, and without it the provisions of the constitution in 
reference to our individual rights and immunities would be 
without any practical value. It is a false democracy which in- 
dulges itself in abuse of the courts — a democracy which is on 
the point of degenerating into Caesarism. 

The third great question of our internal politics to-day is the 
question of the so-called " trusts," that is, of the great corpora- 
tions, which either have a strong public side or threaten to 
monopolize some branch of trade. That the government shall 
take an attitude in respect to them is made necessary by the 
principles that the government must prevent them from usurp- 
ing anything in the nature of a governmental power and must 
protect the civil rights and immunities of the individual against 
them. It is also true that these corporations themselves have 
constitutional and legal rights and immunities and that it is the 
duty of the government to protect and uphold these also. 

The history of the power and the position of the corporations 
in the United States is briefly as follows. It was in the be- 
ginning a fundamental principle of American political science 
that government should undertake nothing which could be 
better done by individuals or private combinations of indi- 
viduals, and that individuals or private combinations of indi- 
viduals could do everything more advantageously than govern- 
ment except protect the country against foreign aggression, 
maintain the public peace and administer justice. A second 
original principle of American political science was that when, 
through practical experience, it became manifest that the pow- 
ers of government should be expanded, the several States should 
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take the first step. And a third principle was that government 
should have no source of income except the lawful taxes and 
imposts collected from the people. When now the building 
of factories and railroads began, the whole situation was most 
favorable to private enterprise in both directions. The people 
wanted them, and neither the central government nor the States 
of the Union were in a position to provide them. They had 
not, according to the original principles of American polity, the 
power, and they had not, in the existing conditions of govern- 
mental revenue, the means. They could however, confer upon 
private undertakings in both spheres many advantages. For 
example, the central government could so fashion the system 
of duties upon imports as to give protection to domestic 
manufacturers against foreign competition and could make gift 
of great stretches of the public domain to the railway corpora- 
tions ; and the States of the Union, from which the corporations 
received their charters and concessions, could be very generous, 
if they so pleased, with the privileges conferred. At the out- 
set all this appeared promotive of the public welfare. It un- 
doubtedly was so, momentarily at least. But the time soon 
came when the weak points in this system began to appear. 
First, the protective system appeared to the people of the South 
to give an unfair advantage to the people of the North, and 
in the great struggle of 1832—33 between South Carolina and 
the Union over this question it was for a period of thirty years 
set aside, only to be restored again by the victorious North as a 
part of its victory over the slave power. Not only was the 
system restored, but it was advanced to a position of power 
over the government itself, as the chief source of financial con- 
tribution to the support of the reigning party organization — a 
position which enables it to increase indefinitely its demands and 
to prevent any reform of its privileges on the basis of sound 
economic principle. The politicians, even the demagogues 
among them, do not dare to grapple with it, because they fear 
to cause thereby the drying-up of the sources of party contri- 
butions. 

Later, naturally, the consciousness of the people awoke to the 
fact that the railway corporations were abusing the great priv- 
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ileges conferred by government upon them. They not only 
charged too high rates, but they favored some persons over 
others and some places over others. They gave the great ship- 
pers rebates and placed them thus in a position to undersell and 
ruin the lesser men. They increased their capital stock without 
any corresponding increase in the value of their property, and 
they created and sold to the public their obligations in a reck- 
less manner. These things are all well known and it is not nec- 
essary to dwell further upon them. First the State legislatures 
and then at length Congress undertook to meet these evils. 
Louder and louder have the complaints of the people become 
against them, and the legislation both of the Congress and of 
the States has become more and more radical in satisfaction 
of these complaints, until at last the governmental attack on 
predatory wealth has become, very nearly at least, an attack 
on the principle of private property itself. We have thus at 
last arrived at the point where we must call a halt and put the 
whole situation to the test of an intelligent and an unprejudiced 
consideration. 

First, then, no sane mind can entertain any doubt that our 
modern business life and prosperity must be mediated and 
handled chiefly by corporations. The corporations have, there- 
fore, their justification, their raison d'etre. To define properly 
their functions, their rights and their privileges, and to protect 
and maintain them in the just exercise of the same, is one of 
our most pressing duties. In order to accomplish this success- 
fully we must, at the outset, fix in mind the concept of the 
modern corporation, especially the modern railway corpora- 
tion. Originally such a corporation was the totality of the 
stockholders. Originally, a relatively small number of men, 
living in the same place or neighborhood, or at least known 
to each other personally, formed a real community of stock- 
holders, obtained a charter from their State legislature, built 
a few miles of railroad, elected their directors and officers 
in full assembly and held them under strict control. They 
came together often and regularly, and after full discussion 
and by full vote they fixed their policy and adopted their 
regulations. The community of the stockholders was thus the 
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corporation, the real responsible body, and the directors and 
officers were in reality their agents. But all that is now greatly 
and radically changed. Through the mediation of the stock 
exchanges these enterprises have developed in the most ex- 
tended and unexpected manner. The stockholders of corpora- 
tions have become for the most part strangers to one another. 
Among them are now to be found widows, orphans, married 
women, minors, foreigners, educational institutions, churches, 
charitable institutions, etc. There is never a full meeting of 
stockholders. The most of them vote, if they vote at all, by 
proxy, and the officers and directors represent them. In fact 
the president and directors of the corporation have now become 
the controlling and responsible body, while the stockholders 
are a mass of disconnected individuals, whose property is under 
a sort of guardianship of the president and directors. It is a 
very common thing to hear the president of a corporation 
speak of " his stockholders." " I have given my stockholders 
a six percent dividend; what more can they expect?" This 
sounds boastful, but there is a significant truth contained in it, 
a truth which we must deeply ponder, if we would develop a 
sound legislative policy in regard to corporations. It will no 
longer answer to punish the stockholders for the misdeeds of 
the corporation, simply because they are not the guilty parties 
and it is no longer right and just to hold them as such. This 
only gives to the officers and directors of the corporation better 
opportunities to plunder the stockholders and will lead finally 
to the confiscation of the railroads by government. In the 
whole of legal history nothing more clumsy and unsuccessful 
can be found than our legislation in regard to corporations. 
At almost every step we have punished the innocent and fur- 
thered the interests of the guilty. If government were in secret 
collusion with the robbers to plunder the helpless stockholders 
and bondholders, it could hardly have proceeded much other- 
wise than it has. And this is all the more surprising since the 
matter is to an impartial judgment quite simple. Control of 
all commerce by the central government, precision in the 
charters of concessions to carrying corporations, a liberal maxi- 
mum of rates, a fixed minimum of rates which will prevent the 
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greater corporations from ruining the lesser by underbidding, 
prohibition of preferences and favoritism and personal respon- 
sibility of the officials and directors for the violation of the law 
— this appears to the academic mind, at least, to be the true 
line of development, the line which would combine clearness 
and effectiveness of action with the preservation of both public 
and private interests and with the just and righteous vindica- 
tion of the law. I do not think that the stockholders and 
bondholders of the corporations would have any objections to 
a system of legislative control developed upon this line. I 
think they would welcome it. I feel quite sure that objec- 
tions to it would proceed from the officers and directors 
of the corporations and from the professional politicians, 
because it would deprive the former of the opportunity to 
plunder the stock- and bondholders and escape punishment 
for their own misdeeds, while the latter would no longer be able 
to secure party contributions from these managers of the cor- 
porations, whose illegal acts they have been accustomed to let 
pass unnoticed in consideration of such contributions. To sum 
up the situation in a sentence, it seems to me that we must say 
that the politicians granted the corporations, at the outset, more 
than was just and fair, viewed from the standpoint of the public 
good, partly, at least, in order to be able to secure from their 
managers contributions to party expenses; that the corpora- 
tions have exploited their liberal grants in so selfish, sometimes 
so shameless, a manner that they have at last exposed them- 
selves to a popular revolution ; that the people have not yet 
learned to distinguish between the old conception of a corpora- 
tion and the new one, based on present conditions, and are in- 
clined still to hold the stock- and bondholders responsible for 
the acts of the corporations; and that the politicians are quite 
willing to allow the people to grope about in their ignorance, in 
order that their old allies, the officers and directors of the cor- 
porations, may escape just punishment and may remain in pos- 
session of the means, and rest still under the obligation, to con- 
tinue their contributions to the party treasuries. I have of 
course no sympathy whatsoever with the officers and directors 
of corporations who have abused their powers and opportuni- 
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ties, but I consider the professional politicians still more danger- 
ous enemies to the public welfare and the public morals. And 
yet we must have professional politicians and extraordinary- 
contributions to party expenses, until we shall have brought 
about a very great change in our political system and our party 
practices. So long as we have so many elective offices and 
positions, and so long as the people will not contribute gener- 
ally and equally to the party purposes, we must have profes- 
sional politicians and extraordinary contributions. In other 
words, we are all responsible for the present state of affairs, and 
we dare not in justice ascribe the responsibility for it to certain 
persons or to certain classes of persons and punish them with 
severity. Each of us must first do his own duty towards the 
maintenance of the necessary political parties in order that the 
party managers may have no excuse to solicit extraordinary 
contributions from those seeking privileges and favors from 
government. Then, and not till then, can we hope to reform 
the protective tariff system upon reasonable lines and to deal 
with it as an economic question ; then only can we undertake to 
correct the errors of our exaggerated elective system in the 
lower grades of offices ; and then only shall we be in a position 
to visit the violations of the law upon the really guilty and hold 
them to strict account. 

John W. Burgess. 



